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children. which have been [upheld] even by courts of States where the
political rights of the colored race have been longest and most earnestly
enforced. [Laws] forbidding the intermarriage of the two races may be said
1n a technical sense to interfere with the freedom of contract, and yet have
been universally recognized as within the police power of the state. [The]
distinction between laws interfering with the political equality of the negro
and those requiring the separation of the two races in schools, theaters, and
railway carriages has been frequently drawn by this Court.” [E.g., Strauder.]

“[It 1s suggebted] that the same argument that will justify the state
legislature in requiring railways to p10v1de separate accommodations for the
two races will also authorize them to require separate cars to be provided for
people whose hair is of a certain color, or who are aliens, or who belong to
certain nationalities. or to enact laws requiring colored people to walk upon
one side of the street, and white people upon the other, or requiring white
men'’s houses to be painted white, and colored men’s black, or their vehicles
or business signs to be of different colors, upon the theory that one side of
the street i1s as good as the other. or that a house or vehicle of one color is as
good as one of another color. The reply to all this 1s that every exercise of the
police power must be reasonable, and extend only to such laws as are enacted
in good faith for the promotion of the public good, and not for the annoyance
or oppression of a particular class. [In] determining the question of
reasonableness. [the legislature] 1s at liberty to act with reference to the
established usages, customs, and traditions of the people, and with a view to
the promotion of their comfort, and the preservation of the public peace and
good order. Gauged by this standard, we cannot say that [this law] is
unreasonable. or more obnoxious to the [14th Amendment] than the [laws]
requiring separate schools for colored children, {the] constitutionality of
which does not seem to have been [questioned].

“We consider the underlying fallacy of the plaintiff’'s argument to consist
in the assumption that the enforced separation of the two races stamps the
colored race with a badge of inferiority. If this be so, it 1¢ 10l by reason of
anything found in the act, but solely because the colored race chooses to put
that construction upon it. [The argument] assumes that .- cial prejudices
may be overcome by legislation, and that equal rights cannot be secured to
the negro except by an enforced commingling of the two races. We cannot
accept this proposition. If the two races are to meet upon terms of social
equality, it must be the result of natural affinities, a mutual appreciation of
each other’s merits, and a voluntary consent of individuals. [L.egislation] is
powerless to eradicate racial instincts or to abolish distinctions based upon
physical differences, and the attempt to do so can only result in accentuating
the difficulties of the present situation. If the civil and political rights of both
races be equal, one cannot be inferior to the other civilly or politically. If one
race be inferior to the other socially, the [Constitution] cannot put them upon

the same plane.”

The first Justice HARLAN dissented: “{I} deny that any legislative body
or judicial tribunal may have regard to the race of citizens when the civil
rights of those citizens are involved. [It] was said in argument that the [law]
does not discriminate against either race, but prescribes a rule applicable
alike to white and colored citizens. But [every one] knows that [the law] had
its origin in the purpose, not so much to exclude white persons from railroad
cars occupied by blacks, as to exclude colored people from coaches [dbslgned]
to white persons. [The] fundamental objection, therefore, to the statute is
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that it interferes with the personal freedom of citizens. The white race deems
itself to be the dominant race in this country. And so it is, in prestige, in
achievements, in education, in wealth and in power. So, I doubt not, it will
continue to be for all time, if it remains true to its great heritage and holds
fast to the principles of constitutional liberty. But in view of the Constitution,
in the eye of the law, there is in this country no superior, dominant, ruling
class of citizens. There is no caste here. Our Constitution is color-blind, and
neither knows nor tolerates classes among citizens.

“ITt] is, therefore, to be regretted that this high tribunal [has] reached
the conclusion that it is competent for a State to regulate the enjoyment by
citizens of their civil rights solely upon the basis of race. In my opinion, the
judgment this day rendered will, in time, prove to be quite as pernicious as
the decision made [in] the Dred Scott case. [The] present decision [will]
encourage the belief that it is possible, by means of state enactments, to
defeat the beneficent purposes which the [people] had in view when they
adopted the recent amendments of the [Constitution]. Sixty millions of
whites are in no danger from the presence here of eight millions of blacks.
The destinies of the two races [are] indissolubly linked together, and the
interests of both require that the common government of all shall not permit
the seeds of race hate to be planted under the sanction of law. What can more
certainly arouse race hate, what more certainly create and perpetuate a
feeling of distrust between these races, than state enactments, which, in fact,
proceed on the ground that colored citizens are so inferior and degraded that
they cannot be allowed to sit in public coaches occupied by white citizens?
[We] boast of the freedom enjoyed by our people above all other peoples. But
it is difficult to reconcile that hoast with a state of the law which, practically,
puts the brand of servitude and degradation upon a large class of our fellow
citizens,—our equals betyre the law. The thin disguise of ‘equal

accommodations [will] not mislead any one, nor atone for the wrong this day
done.”

Justice Harlan’s ringing dissent 1s as renowned as Justice Brown's
majority opinion is infamous. But note Justice Harlan's insistence that the
white race “deems itself,” and is, dominant “in prestige, in achievements, in
education, 1in wealth and in power”™? Or of his prediction that “it will continue
to be for all time, if it remains true to its great heritage and holds fast to the
principles of constitutional liberty”?

Justice Harlan also wrote in Plessy that “{t]here is a race so different
from our own that we do not permit those belonging to it to become citizens
of the United States. Persons belonging to it are, with few exceptions,
absolutely excluded from our country. 1 allude to the Chinese race. But by
the statute in question, a Chinaman can ride in the same passenger coach
with white citizens of the United States, while citizens of the black race
[cannot].” Justice Harlan was not merely reporting a fact. He joined a series
of decisions by the court upholding the permanent exclusion of Chinese
immigrants from citizenship. See Gabriel d. Chin, “The Plessy Myth: Justice
Harlan and the Chinese Cases,” 82 lowa L. Rev. 151 (1996). What do you
make of Justice Harlan’s views in Plessy compared to his apparent views on
Chinese immigrants?

3. Segregation in public education. Led by the NAACP Legal
Defense Fund and in particular by Thurgood Marshall, later Justice
Marshall, legal challenges to officially mandated segregation began with
efforts to show that the “separate but equal” doctrine of Plessy was



























668

CHAPTER 9. EQUAL PROTECTION

revision of school districts and attendance areas into compact units to
achieve a system of determining admission to the public schools on a
nonracial basis, and revision of local laws and regulations which may be
necessary in solving the foregoing problems. They will also consider the
adequacy of any plans the defendants may propose to meet these problems
and to effectuate a transition to a racially nondiscriminatory school system.
During this period of transition, the courts will retain jurisdiction of these
cases. The [cases are accordingly remanded to the lower courts] to take such
proceedings and enter such orders and decrees consistent with this opinion
as are necessarv and proper to admit to public schools on a racially
nondiscriminatory basis with all deliberate speed the parties to these
[cases].”

After its promulgation of general guidelines in Brown II, the Court
remained silent about implementation for several years. Enforcement of the
desegregation requirement was left largely to lower court litigation and to
the political arena. The decision indeed met with massive resistance, often
violent. which the Court condemned in Cooper v. Aaron (1958; see p. 21
above). signing an opinion reaffirming the Brown principle in the face of
official resistance in Little Rock, Arkansas. Integration of the public schools
did not meaningfully accelerate until after the enactment of the Civil Rights
Act of 1964. which conditioned the receipt of federal funds for education on
states' compliance with desegregation. After Brown had been accepted by the
other branches of the national government, the Court ruled frequently on
implementation questions.

2. Eliminating the vestiges of de jure segregati :n. In Green v.
County School Board, 391 U.S. 430 (1968), for the first time since Brown
II. the Court issued a detailed opinion on the question of remedies. The school
district argued that good faith “freedom of choice” plans adegately complied
with the Brown mandate, even though, after three years of operation, no
white child had chosen to attend the former black school and about 85% of
the black children remained in the all-black school. The unanimous Court
found the plan inadequate in complying with desegregatio’ requirements.
Justice BRENNAN's opinion emphasized that “[r]acial identification of the
system’s schools” remained “complete” and that “the transition to a unitary,
nonracial system of public education was and is the ultimate end to be
brought about. [What] is involved here is the question whether the Board
has achieved the ‘racially nondiscriminatory school system’ Brown Il held
must be effectuated. [School] boards [then] operating state-compelled dual
systems [were] clearly charged with the affirmative duty to take whatever
steps might be necessary to convert to a unitary system in which racial
discrimination would be eliminated root and branch.” School officials were
required to “fashion steps which promise realistically to convert promptly to
a system without a ‘white’ school and a ‘Negro’ school, but just schools.”

In rural and small town areas with no significant residential
segregation, the elimination of “freedom of choice” plans and their variants
and the adoption of geographic zoning largely eliminated racially identifiable
schools. But 1n large Southern cities with substantial residential
segregation—as In the North—geographic zoning alone could not
substantially alter the racial composition of schools. In 1971, the Court
turned to the problem of metropolitan areas in the South. Swann v.
Charlotte-Mecklenburg Board of Education, 402 U.S. 1 (1971), arose in
the school district covering the Charlotte, North Carolina, metropolitan area.
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districts, or of a single school district, have been a substantial cause of inter-
district segregation. Thus an inter-district remedy might be in order where
the racially discriminatory acts of one or more school districts caused racial
segregation in an adjacent district, or where district lines have been
deliberately drawn on the basis of race.” Justice WHITE's dissent, joined by
Justices Douglas, Brennan and Marshall. objected to the Court’s protection
of the state from mere “undue administrative inconvenience”: “[Michigan)|
has successfully insulated itself from 1its duty to provide effective
desegregation remedies by vesting sufficient power over its public schools in
its local school districts.”

5. Limiting the federal courts’ remedial powers. In Missouri v.
Jenkins, 495 U.S. 33 (1990), the Court limited the power of the federal
courts, in implementing desegregation, to impose fiscal burdens on states
and localities. Missouri and the Kansas City, Missouri, School District were
found to have operated a segregated school system. Under a desegregation
plan approved by the district court, expenditures of over $450 million were
necessary. Various state law provisions prevented the school district from
raising taxes to finance the 25% share of desegregation costs for which the
district court held it liable. The district court ordered a significant increase
in the district’s property tax rates, despite the state law limitations. Justice
WHITE'’s majority opinion found that the district court's order “contravened
the principles of [federal/state] comity that must govern the exercise of the
[court’s] equitable discretion in this area.” The trial court should not have
ordered the tax increase “directly,” but “could have authorized or required
[the district] to levy property taxes at a rate adequate to fund the
desegregation remedy and could have enjoined the operation of state laws
that would have prevented [this].”

In 1995, the Kansas City case returned to the Supreme Court once more.
In Missouri v. Jenkins, 515 U.S. 70 (1995), the 5—4 decision of the Court
held that a federal court could not order salary increas¢s and remedial
education programs on the ground that “student achievem.nt levels were
still at or below the national norms at many grade level«.” Chief Justice
REHNQUIST's majority opinion reiterated that “the nature and scope of the
remedy are to be determined by the violation, {which] means that federal-
court decrees must directly address and relate to the constitutional violation
itself.” He noted that, while “a mandate for significant educational
improvement, both in teaching and in facilities, may have been justified
originally. its indefinite extension 1s not.” He concluded that the lower court’s
remedy “results in so many imponderables and is so far removed from the
task of eliminating the racial identifiability of the [Kansas City] schools that
we believe it i1s beyond the admittedly broad discretion of the District Court.”

6. Terminating long-standing decrees. At what point is it possible
to say that a decree, originally entered to remedy de jure segregation, is no
longer necessary? Does compliance with a decree bring judicial involvement
to an end unless there is evidence of new de jure segregation? These
questions came to the Court in Board of Ed. of Oklahoma City v. Dowell,
498 U.S. 237 (1991). Oklahoma City had at the time of Brown operated an
explicitly segregated school system. In 1972 the District Court ordered
system-wide busing. That plan produced substantial mtegration in the
public schools, and in 1977 the court entered an order terminating the case
and ending its jurisdiction. In part because of demographic changes that had
“led to greater burdens on young black children,” the school board in 1984
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Regents of Univ. of California v. Bakke
438 U.S. 265. 98 S. Ct. 2733, 57 L. Ed. 2d 750 (1978).

[The University of California at Davis Medical School reserved 16 out of
100 places in its entering class for members of minority groups: “Blacks,”
“Chicanos,” “Asians.” and “American Indians.” A separate committee was
established to administer this special admissions program. This admissions
procedure was challenged by Allan Bakke, a white applicant who was
rejected even though applicants were admitted under the special program
with grade point averages. MCAT scores, and benchmark scores significantly
lower than Bakke's.]

m JUSTICE POWELL announced the judgment of the Court.

This case presents a challenge to the special admissions program of the
petitioner, the Medical School of the University of California at Davis, which
1s designed to assure the admission of a specified number of students from
certain minority groups. [The Supreme Court of California held] the special
admissions program unlawful. [enjoined] petitioner from considering the
race of any applicant, [and ordered Bakke's] admission. For the reasons
stated in the following opinion, I believe that so much of the judgment of the
California court as holds petitioner’s special admissions program unlawful
and directs that respondent be admitted to the Medical School must be
affirmed. For the reasons expressed in a separate opinion. [Chief Justice
Burger and dJustices Stewart, Rehnquist and Stevens] concur in this
judgment. I also conclude for the reasons stated in the following opinion that
the portion of the court’s judgment enjoining petitioner from according any
consideration to race in its admissions process must be reversed. For reasons
expressed in separate opinions, [Justices Brennan, White. Marshall and
Blackmun] concur in this judgment and join Parts I and V-:_ of this opinion.]

II. [Justice Powell first considered Title VI of the Civil Rights Act of
1964. which provides: “No person in the United States shall. on the ground
of race. color. or national origin, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance.”] [We| assume only for the
purposes of this case that respondent has a right of action under Title VI.
[In] view of the clear legislative intent, Title VI must be held to proscribe
only those racial classifications that would violate {[equal protection].

III. A. [The parties] disagree as to the level of judicial scrutiny to be
applied to the special admissions program. [Petitioner] argues that the court
below erred in applying strict scrutiny {because white males| are not a
“discrete and insular minority” requiring extraordinary protection from the
majoritarian political process. [Carolene Products, fn. 4.] [These]
characteristics may be relevant in deciding whether or not to add new types
of classifications to the list of “suspect” categories or whether a particular
classification survives close examination. Racial and ethnic classifications.
however, are subject to stringent examination without regard to these
additional characteristics. Racial and ethnic distinctions of any sort are
inherently suspect and thus call for the most exacting judicial examination.

B. [Although] many of the Framers of the 14th Amendment conceived
of its primary function as bridging the vast distance between menibers of the
Negro race and the white “majority,” the Amendment itself was framed in
universal [terms]. “[This] Court consistently repudiated ‘|d]istinctions
between citizens solely because of their ancestry’ as being ‘odious to a free
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not the formulation of any legislative policy or the adjudication of particular
claims of illegality.

C. [Petitioner] identifies, as another purpose of its program,
improving the delivery of health care services to communities currently
underserved. [There] is virtually no evidence in the record indicating that
petitioner’s special admissions program is either needed or geared to
promote that goal. [Petitioner] simply has not carried its burden of
demonstrating that it must prefer members of particular ethnic groups over
all other individuals in order to promote better health care delivery to
deprived citizens.

D. The fourth goal asserted by petitioner is the attainment of a diverse
student bodyv. This clearly is a constitutionally permissible goal for an
institution of higher education. Academic freedom, though not a specifically
enumerated constitutional right, long has been viewed as a special concern
of the First Amendment. The freedom of a university to make its own
judgments as to education includes the selection of its student body. [Thus,]
in arguing that its universities must be accorded the right to select those
students who will contribute the most to the “robust exchange of ideas,”
petitioner invokes a countervailing constitutional interest, that of the First
Amendment{, and] must be viewed as seeking to achieve a goal that is of
paramount importance in the fulfillment of its mission. An otherwise
qualified medical student with a particular background {may] bring to a
professional school of medicine experiences, outlooks and ideas that enrich
the training of its student body and better equip its graduates to render with
understanding their vital service to humanity. [As] the interest of diversity
is compelling in the context of a university’s admissions program, the
question remains whether the program’s racial classification 1s necessary to
promote this interest.

V. A. It may be assumed that the reservation of a specified number
of seats in each class for individuals from the preferred ethnic groups would
contribute to the attainment of considerable ethnic diversity in the student
body. But petitioner’s argument that this is the only effective means of
serving the interest of diversity is seriously flawed. [The] diversity that
furthers a compelling state interest encompasses a far broader array of
qualifications and characteristics of which racial or ethnic origin is but a
single though important element. Petitioner’s special admissions program,
focused solely on ethnic diversity, would hinder rather than further
attainment of genuine [diversity].

The experience of other university admissions programs, which take
race into account in achieving the educational diversity valued by the First
Amendment, demonstrates that the assignment of a fixed number of places
to a minority group 1s not a necessary means toward that end. An
illuminating example 1s found in the Harvard College program: “In recent
years Harvard College has expanded the concept of diversity to include
students from disadvantaged economic, racial and ethnic groups. [In]
practice, this new definition of diversity has meant that race has been a
factor in some admission decisions. When the Committee on Admissions
reviews the large middle group of applicants who are ‘admissible’ and
deemed capable of doing good work in their courses, the race of an applicant
may tip the balance in his favor just as geographie origin or a life spent on a
farm may tip the balance in other candidates’ cases. A farm boy from Idaho
can bring something to Harvard College that a Bostonian cannot offer.
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the weight of government behind racial hatred and separatism—are invalid
without more. On the other hand. the fact that this case does not fit neatly
into our prior analytic framework for race cases does not mean that it should
be analyzed by applying the very loose rational-basis [standard]. Instead, a
number of considerations—developed in gender discrimination cases but
which carry even more force when applied to racial classifications—Ilead us
to conclude that racial classifications designed to further remedial purposes
“must serve important governmental objectives and must be substantially
related to achievement of those objectives.”

First, race, like “gender-based classifications, too often [has] been
Inexcusably utilized to stereotvpe and stigmatize politically powerless
segments of society.” While a carefully tailored statute designed to remedy
past discrimination could avoid these vices, we nonetheless have recognized
that the line between honest and thoughtful appraisal of the effects of past
discrimination and paternalistic stereotyping is not so clear and that a
statute based on the latter is patently capable of stigmatizing all women with
a badge of inferiority. State programs designed ostensibly to ameliorate the
effects of past racial discrimination obviously create the same hazard of
stigma. since they may promote racial separatism and reinforce the views of
those who believe that members of racial minorities are inherently incapable
of succeeding on their own.

Second. race. like gender and illegitimacy, 1s an immutable
characteristic which its possessors are powerless to escape or set aside.
[Such] divisions are contrary to our deep belief that “legal hurdens should
bear some relationship to individual responsibility or wrengdoing” and that
advancement sanctioned, sponsored, or approved by the State should ideally
be based on individual merit or achievement, or at the least on factors within
the control of an individual. Because this principle i1s so deeply rooted it
might be supposed that it would be considered in the legislative process and
weighed against the benefits of programs preferring individuals because of
their race. But this is not necessarily so: The “natural corsequence of our
governing processes [may well be] that the most ‘discrete and insular’ of
whites [will] be called upon to bear the immediate, dirc t costs of benign
discrimination.”

[In] sum, because of the significant risk that racial classifications
established for ostensibly benign purposes can be misused, causing effects
not unlike those created by invidious classifications, 1t is inappropriate to
inquire only whether there is any conceivable basis that might sustain such
a classification. Instead, to justify such a classification an important and
articulated purpose for its use must be shown. In addition, any statute must
be stricken that stigmatizes any group or that singles out those least well
represented in the political process to bear the brunt of a benign program.
Thus our review under the 14th Amendment should be strict—not * *strict’
in theory and fatal in fact,” because it is stigma that causes fatality—but
strict and searching [nonetheless].

Davis’ articulated purpose of remedying the effects of past societal
discrimination [is] sufficiently important to justify the use of race-conseious
admissions programs where there i1s a sound basis for concluding that
minority underrepresentation is substantial and chronic, and that the
handicap of past discrimination is impeding access of minorities to the
medical school. {A} state government may adopt race-conscious programs if
the purpose of such programs is to remove the disparate racial impact its
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aspires to “achieve that diversity which has the potential to enrich everyone’s
education and thus make a law school class stronger than the sum of its
parts.” The policy does not restrict the types of diversity contributions
eligible for “substantial weight” in the admissions process, but instead
recognizes “many possible bases for diversity admissions.” The policy does,
however, reaffirm the Law School’s longstanding commitment to “one
particular type of diversity,” that is, “racial and ethnic diversity with special
reference to the inclusion of students from groups which have been
historically discriminated against, like African-Americans, Hispanics and
Native Americans, who without this commitment might not be represented
in our student body in meaningful numbers.” By enrolling a “ ‘critical mass’
of [underrepresented] minority students,” the Law School seeks to “ensur{e]
their ability to make unique contributions to the character of the Law
School.” The policy does not define diversity “solely in terms of racial and
ethnic status.”

B. Petitioner Barbara Grutter is a white Michigan resident who
applied to the Law School in 1996 with a 3.8 grade point average and 161
LSAT score. The Law School initially placed petitioner on a waiting list, but
subsequently rejected her application. In December 1997, petitioner filed
suit [alleging] that respondents discriminated against her on the basis of
race in violation of the Fourteenth Amendment. [After a 15-day bench trial,]
the District Court concluded that the Law School’s use of race as a factor in

admissions decisions was unlawful. [Sitting] en banc, the Court of Appeals
reversed.

II. A. We last addressed the use of race in public higher education
over 25 years ago. In the landinark Bakke case we reviewed a racial set-aside
program that reserved 16 out of 100 seats in a medical school class for
members of certain minority groups. [Since] this Court’s splintered decision
in Bakke, Justice Powell’s npinion announcing the judgment of the Court has
served as the touchstone iuvr constitutional analysis of race-conscious
admissions policies. Public and private universities across the Nation have
modeled their own admissions programs on Justice Powell's views on
permissible race-conscious policies. [Today] we endorse Justice Powell's view
that student body diversity 1s a compelling state interest that can justify the
use of race in university admissions.

B. [We] have held that all racial classifications imposed by
government “must be analyzed by a reviewing court under strict scrutiny.”
This means that such classifications are constitutional only if they are
narrowly tailored to further compelling governmental interests. [Strict]
scrutiny is not “strict in theory, but fatal in fact.” Although all governmental
uses of race are subject to strict scrutiny, not all are invalidated by it.
[Context] matters when reviewing race-based governmental action under the
Equal Protection Clause. [Not| every decision influenced by race is equally
objectionable and strict scrutiny is designed to provide a framework for
carefully examining the importance and the sincerity of the reasons
advanced by the governmental decisionmaker for the use of race in that
particular context.

III. A. With these principles in mind, we turn to the question whether
the Law School’s use of race 1s justified by a compelling state interest. Before
this Court, as they have throughout this litigation, respondents assert only
one justification for their use of race in the admissions process: obtaining
“the educational benefits that tlow from a diverse student body.”
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We first wish to dispel the notion that the Law School’s argument has
been foreclosed, either expressly or implicitly, by our affirmative-action cases
decided since Bakke. It is true that some language in those opinions might
be read to suggest that remedying past discrimination is the only permissible
justification for race-based governmental action. See, e.g., Croson. But we
have never held that the onlv governmental use of race that can survive strict
scrutiny 1s remedying past discrimination. Nor, since Bakke, have we
directly addressed the use of race in the context of public higher education.
Today, we hold that the Law School has a compelling interest in attaining a
diverse student body.

The Law School's educational judgment that such diversity is essential
to its educational mission is one to which we defer. [Our] scrutiny of the
Interest asserted by the Law School 1s no less strict for taking into account
complex educational judgments In an area that lies primarily within the
expertise of the university. Our holding today is in keeping with our tradition
of giving a degree of deference to a university’s academic decisions. [We] have
long recognized that. given the important purpose of public education and
the expansive freedoms of speech and thought associated with the university
environment, universities occupy a special niche in our constitutional
tradition. [Our] conclusion that the Law School has a compelling interest in
a diverse student body is informed by our view that attaining a diverse
student body 1s at the heart of the Law School’s proper institutional mission.

[The] Law School seeks to “enroll a ‘critical mass’ of mirority students.”
The Law School's interest is not simply “to assure within i:s student body
some specified percentage of a particular group merely becau: ¢ of its race or
ethnic origin.” That would amount to outright racial baluncing, which is
patentlv unconstitutional. Rather, the Law School’s concept of critical mass
is defined by reference to the educational benefits that diveesity 1s designed
to produce. These benefits are substantial. [The] Law Scho''s admissions
policy promotes “cross-racial understanding,” helps to br-ik down racial
stereotypes, and ‘“enables [students] to better understand persons of
different races.” These benefits are “important and lauudable,” because
“classroom discussion 1s livelier, more spirited. and simply more
enlightening and interesting” when the students have “"the greatest possible
variety of backgrounds.” [Student] body diversity promotes learning
outcomes, and “better prepares students for an increasingly diverse
workforce and society, and better prepares them as professionals.” These
benefits are not theoretical but real, as major American businesses have
made clear [in their amicus briefs in support of the University] that the skills
needed in today’s increasingly global marketplace can only be developed
through exposure to widely diverse people, cultures, ideas, and viewpoints.
What is more, high-ranking retired officers and civilian leaders of the United
States military assert [in their amicus brief] that, “[b]ased on [their] decades
of experience,” a “highly qualified, racially diverse officer corps ... is
essential to the military’s ability to fulfill its princip|al] mission to provide
national security.” [At] present, “the military cannot achieve an officer corps
that is both highly qualified and racially diverse unless the service
academies and the ROTC used limited race-conscious recruiting and
admissions policies.” [We] agree that “[i]t requires only a small step from this
analysis to conclude that our country’s other most sclective institutions must
remain both diverse and selective.”
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Constitution proscribes government discrimination on the basis of race, and
state-provided education is no exception.
m JUSTICE THOMAS, with whom JUSTICE SCALIA joins as to Parts I-VII,
concurring in part and dissenting in part.
Frederick Douglass. speaking to a group of abolitionists almost 140
vears ago, delivered a message lost on today’s majority:
“[IJn regard to the colored people, there is always more that is
benevolent, I perceive. than just, manifested towards us. What I

ask for the negro i1s not benevolence, not pity, not sympathy, but
simply justice. The American people have always been anxious to

know what theyv shall do with us. ... I have had but one answer
from the beginning. Do nothing with us! [All] I ask is, give him a
chance to stand on his own legs! Let him alone! ... [Y]our

interference is doing him positive injury.”

Like Douglass. I believe blacks can achieve in every avenue of American
life without the meddling of university administrators. Because I wish to see
all students succeed whatever their color, I share, in some respect, the
sympathies of those who sponsor the type of discrimination advanced by the
University of Michigan Law School (Law School). The Constitution does not,
however, tolerate institutional devotion to the status quo in admissions
policies when such devotion ripens into racial discrimination. Nor does the
Constitution countenance the unprecedented deference the Court gives to
the Law School, an approach inconsistent with the very concept of “strict
scrutiny.”

I. [The] Constitution abhors classifications based or race, not only
because those classifications can harm favored races or are based on
illegitimate motives, but also because every time the government places
citizens on racial registers and makes race relevant to the provision of
burdens or benefits, it demeans us all.

II. [Unlike] the majority, I seek to define with precision the interest
being asserted by the Law School before determining whether that interest
is so compelling as to justify racial discrimination. The Law School maintains
that it wishes to obtain “educational benefits that flow {rom student body
diversity.” [But attaining] “diversity,” whatever it means,! 1s the mechanism
by which the Law School obtains educational benefits, not an end of itself.
[It] is the educational benefits that are the end, or allegedly compelling state
interest, not “diversity.” [But the] Law School [refuses] to entertain changes
to its current admissions system that might produce the same educational
benefits. The Law School adamantly disclaims any race-neutral alternative
that would reduce “academic selectivity.” [Instead] the Court upholds the use
of racial discrimination as a tool to advance the Law School’s interest in
offering a marginally superior education while maintaining an elite

institution.

1 “[Dliversity,” for all of its devotees, is more a fashionable catchphrase than it 1s a useful
term, especially when something as serious as racial discrimination 1s at issue. Because the
Equal Protection Clause renders the color of one’s skin constitutionally irrelevant to the Law
School's mission, | refer to the Law School’s interest as an “aesthetic.” That is. the Law School
wants to have a certain appearance, from the shape of the desks and tables in its classrooms to
the color of the students sitting at them. {It] must be remembered that the Law School’s racial
discrimination does nothing for those too poor or uneducated to participate in elite higher
education and therefore presents only an illusory solution to the challenges facing our Nation
[Footnote by Justice Thomas.]
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better legal education (or become better lawyers) than if they had gone to a
less “elite” law school for which they were better prepared.

{Bevond] the harm the Law School’s racial discrimination visits upon its
test subjects, no social science has disproved the notion that this
discrimination “engender(s] attitudes of superiority or, alternatively,
provoke[s] resentment among those who believe that they have been
wronged by the government'’s use of race.” “These programs stamp minorities
with a badge of inferiority and may cause them to develop dependencies or
to adopt an attitude that they are ‘entitled’ to preferences.” It is uncontested
that each year, the Law School admits a handful of blacks who would be
admitted in the absence of racial discrimination. Who can differentiate
between those who belong and those who do not? The majority of blacks are
admitted to the Law School because of discrimination, and because of this
policy all are tarred as undeserving. This problem of stigma does not depend
on determinacy as to whether those stigmatized are actually the
“beneficiaries” of racial discrimination. When blacks take positions in the
highest places of government, industry, or academia, it is an open question
today whether their skin color played a part in their advancement. The
question itself is the stigma—because either racial discrimination did play a
role, in which case the person may be deemed “otherwise unqualified,” or it
did not, in which case asking the question itself unfairly marks those blacks
who would succeed without discrimination.

m CHIEF JUSTICE REHNQUIST, with whom JUSTICE SCALIA, JUSTICE
KENNEDY. and JUSTICE THOMAS join, dissenting.3

[The] Law School claims it must take the steps it does to achieve a
“‘critical mass'” of underrepresented minority students. But its actual
program bears no relation to this asserted goal. [From] 1995 through 2000,
the Law School admitted between 1,130 and 1,310 students. Of those,
between 13 and 19 were Native American, between 91 and 108 were African-
Americans, and between 47 and 56 were Hispanic. If the LLaw School is
admitting between 91 and 108 African-Americans in order to achieve
“critical mass,” thereby preventing African-American students from feeling
“isolated or like spokespersons for their race,” one would think that a number
of the same order of magnitude would be necessary to accomplish the same
purpose for Hispanics and Native Americans. [But] respondents offer no
race-specific reasons for such disparities.

[The] Court recognizes that [“outright] racial balancing [is] patently
unconstitutional.” The Court concludes [that] the Law School’s use of race in
admissions [only] pays “ ‘[sJome attention to numbers.”” But the correlation
between the percentage of the Law School’s pool of applicants who are
members of the three minority groups and the percentage of the admitted
applicants who are members of these same groups is far too precise to be
dismissed as merely the result of the school paying “some attention to {the)
numbers.” [From] 1995 through 2000 the percentage of admitted applicants
who were members of these minority groups closely tracked the percentage
of individuals in the school’s applicant pool who were from the same groups.
[For] example, in 1995, when 9.7% of the applicant pool was African-
American, 9.4% of the admitted class was African-American. By 2000, only
7.5% of the applicant pool was African-American, and 7.3% of the admitted

*  Justice KENNEDY also filed a separate dissent, agreeing with the District Court that an
inference could be drawn from the record “that the Law School’s pursuit of critical mass mutated
into the equivalent of a quota.”
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thereby opened to minority graduates—whether or not they can do so in full
candor through adoption of affirmative action plans of the kind here at issue.
Without recourse to such plans, institutions of higher education may resort
to camouflage. For example, schools may encourage applicants to write of
their cultural traditions in the essays they submit, or to indicate whether
English is their second language. Seeking to improve their chances for
admission, applicants may highlight the minority group associations to
which they belong, or the Hispanic surnames of their mothers or
grandparents. [If] honesty is the best policy, surely Michigan’s accurately
described, fully disclosed College affirmative action program is preferable to
achieving similar numbers through winks, nods, and disguises.

THE MEANING AND IMPLICATIONS OF GRUTTER AND GRATZ

1. Bakke vs. Grutter and Gratz. After Grutter and Gratz, Bakke
remained good law insofar as achieving diversity in higher education
remained a compelling state interest sufficient to justify at least some race
preferences in higher education. Was the diversity interest that was upheld
in Grutter, however, the same as that upheld in Bakke? Is Grutter simply a
reaffirmance of Powell’s opinion in Bakke, or does it have more far-reaching
implications? Did Grutter replace Bakke's emphasis on diversity in
educational inputs with a new emphasis on diversity in edvcarional outputs?
Consider the view that, “[a]lthough Grutter casts itself as merely endorsing
Justice Powell's opinion in Bakke, Grutter’s analysis of diversity actually
differs quite dramatically from Powell’s. Powell conceptualizes diversity as a
value intrinsic to the educational process itself [because] ¢.ucation was a
practice of enlightenment [that] thrived on the ‘robust exchange of ideas’
characteristically provoked by confrontation between persor = of distinct life
experiences. [Grutter instead] conceives of education as instrumental for the
achievement of extrinsic social goods like professionalism, citizenship, or
leadership. [Grutter’s] justifications for diversity thus potentially reach far
more widely than do Powell’s.” Post, “The Supreme Court, 2002 Term——
Foreword: Fashioning the Legal Constitution: Culture, Courts, and the
Law,” 117 Harv. L. Rev. 4 (2003).

Other scholars agree that “Justice O’'Connor championed diversity not
only 1n the classroom but beyond. After noting that higher education ‘must
be accessible to all individuals regardless of race or ethnicity,” she linked
education to leadership. [It] may be possible to confine [her] words to law
schools or to higher education generally, but it may also be that diversity has
now been writ large to include all public institutions. [The] debate has
shifted from whether Bakke would be overruled to how far it should be
extended.” Jeffries, “Bakke Revisited,” 2003 Sup. Ct. Rev. 1. If Grutter's
conception of diversity “depends on minority participation in leadership for
satisfaction.” then it might be argued that “in Grutter, the Court endorsed a
subtly, but importantly, different claim [than in Bakke]: diverse discourse on
campus and i1ts societal reverberations notwithstanding, student bodv
diversity at a particular educational institution is sought to produce, and in
fact produces, not just racial-majority leaders who are open to diverse
perspectives, but actual and substantial racial diversity in the leadership
ranks of important non-educational institutions.” Lee, “University Dons and
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path-breaking perception in Grutter that there is something special and
important for society. in the world outside the university, about admitting
blacks. Blacks occupy a unique place in American society, with their
background of slavery, state-enforced segregation, and widespread
discrimination.” Greenberg, “Diversity, the University, and the World
Outside,” 103 Colum. L. Rev. 1610 (2003). Does this reasoning convert the
diversity rationale back into a compensatory one?

Justice O'Connor wrote near the end of her opinion in Grutter: “We
expect that 25 years from now. the use of racial preferences will no longer be
necessary to further the interest approved today.” Does this suggest that
there is still a compensatory underpinning to the decision? If affirmative
action is compensatory in nature, then diversity in education as a compelling
interest should decrease in importance over time. Does this language create
a presumption of invalidity for affirmative action come the year 2028? Was
it Justice O'Connor’s intention to place a definitive temporal limit to
affirmative action? Or was she simply stating an aspiration that affirmative
action will no longer be needed two or three decades in the future? What
theory of constitutional interpretation would justify introducing such a
pragmatic. temporal dimension to a holding? Is a generational reevaluation
of affirmative action healthy for the nation?

Some observers argue that the Court has supported affirmative action
only where it has benefited the white majority: “To rest the case for
affirmative action on diversity because it contributes to learning
incorporates an irony. It argues that admitting blacks is rood because it
helps whites. Otherwise they would suffer from being alonc with only white
classmates.” Greenberg, above. “It was diversity in the clissroom, on the
work floor, and in the military, not the need to address past and continuing
racial barriers. that gained O’Connor’s vote. Once again, blacks and
Hispanics are the fortuitous beneficiaries of a ruling motivated by other
interests that can and likely will change when different priorities assert
themselves. [In] addition, it was a boost to a wide range of corporate and
institutional entities with which she identifies.” Bell, “Diversity's
Distractions.” 103 Colum. L. Rev. 1622 (2003).

3. The extent of harm to nonminority applicants. Are the
plaintiffs in reverse-discrimination cases such as Bakke, Girutter, and Gratz
justified 1n seeking admission to the university as relief? lsn't it probable
that in many cases, even In the absence of affirmative action. their
applications would have been rejected? In Bakke, there were many other
white applicants who had been denied admission despite better entrance
exam scores and grades than Allan Bakke. The university only stipulated
that Bakke would have been admitted in the absence of affirmative action in
order to ensure that the case would not be dismissed on standing grounds. 1f
a plaintiff cannot demonstrate that he would have been admitted in the
absence of an unconstitutional racial preference program, is it enough for
standing for the plaintiff to claim he had the right to compete on an equal
footing?

An article that predated the 2003 decisions presented a statistical model
showing that a nonminority applicant’s chance of being admitted under a
race-neutral admissions process is not significantly greater than the same
person’s chance of being admitted under a race-conscious process: “[Tlhere 1s
no doubt that receiving a rejection letter from a sclective mstitution is a
considerable disappointment. But the reflexive tendency to blame
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race-conscious one if it is conceded that it is racially motivated? Isn’t this at
odds with the Court's decisions in Washington v. Davis and Arlington
Heights, which stressed that the Court will look to race-based purpose as the
touchstone of equal protection scrutiny? For arguments suggesting that such
race-neutral alternatives should not trigger strict scrutiny, see Forde-
Mazrui, “The Constitutional Implications of Race-Neutral Affirmative
Action,” 88 Geo. L.J. 2331 (2000); Sullivan, “After Affirmative Action,” 59
Ohio St. L.J. 1039 (1998) (concluding that race-conscious programs remain
more transparent and efficient).

6. The role of amicus briefs. Over one hundred amicus briefs were
filed in support of the parties in both Grutter and Gratz. In the Court’s
opinions, a surprising amount of attention was paid to amicus briefs,
especially the arguments of a group of retired military officers and of several
major corporations who argued that the Court should find a compelling
interest in maintaining racial preferences. In one amicus brief, for example,
a group of well-known retired senior military officers, including General
Wesley Clark and former Secretary of Defense William Cohen, stated that “a
highly qualified. racially diverse officer corps educated and trained to
command our nation’s racially diverse enlisted ranks 1s essential to the
military’s ability to fulfill its principal mission to provide national security.
The primary sources for the nation’s officer corps are the service academies
and the ROTC. the latter comprised of students already admitted to
participating colleges and universities. At present, the military cannot
achieve an officer corps that is both highly qualified and racially diverse
unless the service academies and the ROTC use limited race-conscious
recruiting and admissions policies.” The military officials pointed to the
Vietnam era and the undermining effects of a racial hierarchy on the
military: “In the 1960s and 1970s, while integration increased the
percentage of African Americans in the enlisted ranks, the percentage of
minority officers remained extremely low, and perceptions of discrimination
were pervasive. This deficiency in the officer corps and the discrimination
perceived to be its cause led to low morale and heightened racial tension.”
Therefore, they concluded, “the government’s compelling interest in
promoting racial diversity in higher education is buttressed by its compelling
national security interest in a cohesive military.”

Is the Court justified in comparing access to leadership positions in the
military to access to leadership positions in civilian society? Consider the
view that “the military service academies and officer training programs are
unique gate-keeping institutions insofar as they are a sufficient condition for
direct entry into leadership of an important public institution—the officer
corps of the nation’s armed forces. [Noj civilian institution of higher learning,
however prestigious, can claim to be a true gate-keeper [in this sense]. There
is no such thing as a State Governors’ School, a U.S. Congress academy, a
federal judge academy, or a corporate chief executive officer (CEQO) academy,
to which anyone with qualifications can apply and acceptance to which
guarantees a gubernatorial mansion, a Senate or House seat, a federal
judgeship, or a CEO job upon graduation.” Lee, note 1 above.

American corporations expressed views similar to those in the military
brief. An amicus brief filed by sixty-five of the nation’s leading corporations.
ranging from American Express to Xerox, argued that “[tlhe existence of
racial and ethnic diversity in institutions of higher education is vital to
amici’s efforts to hire and maintain a diverse workforce, and to employ
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ir}dividuals of all backgrounds who have been educated and trained in a
diverse environment. [Such] a workforce is important to amici’s continued
success 1n the global marketplace. [First,] a diverse group of individuals
educated in a cross-cultural environment has the ability to facilitate unique
and creative approaches to problem-solving arising from the integration of
different perspectives. Second, such individuals are better able to develop
products and services that appeal to a variety of consumers and to market
offerings in ways that appeal to those consumers. Third, a racially diverse
group of managers with cross-cultural experience is better able to work with
business partners, employees, and clientele in the United States and around
the world. Fourth, individuals who have been educated in a diverse setting
are likely to contribute to a positive work environment, by decreasing
incidents of discrimination and stereotyping.” General Motors, in an amicus
brief it filed on its own, further explained how a diverse workforce enhances
profitability: “Racial minorities in the United States presently wield an
impressive $600 billion in annual purchasing power. Moreover, with the
global expansion of many businesses and the advent of internet shopping,
the customer bases of many businesses now include people from many races
and diverse cultures around the world. Having high-level employees who
possess cross-cultural competence is essential for a business to profit from
these vast market opportunities.” “Instead of finding that the consideration
of diversity leads to racial tension and stigmatization,” General Motors
concluded, “businesses have discovered just the opposite: valuing diversity
has helped their bottom line.”

7. Education vs, hiring and procurement. Consider the Court’s
different approaches in upholding race preferences in Grutter while
invalidating them in Croson and Adarand. The Court in Grutter proved that
its admonition in Adarand was not just empty words—the application of
strict scrutiny does not necessarily mean “fatal in fact.” But why does it seem
to be less “fatal” in the education context than in the hiring and procurement
contexts analyzed in Croson and Adarand? Some observers do not believe the
Court adequately explained the difference: “Justice O’'Connor structures her
argument [in Grutter] so that preparation for the world bevond graduation
has the constitutional protection of being a subset of academic freedom. [But]
if affirmative action in the university is constitutional because it prepares
students to become military officers. public servants, members of the bar,
and civic leaders, why 1is not affirmative action constitutional in
commissioning army officers, appointing public servants, and so forth?”
Greenberg, note 2 above.

Is the Court assuming that once affirmative action enhances the
opportunities available to minority applicants at the university level, the
playing field is therefore level in the post-university world? Is it assuming
that education and contracting reflect different structural values? Consider
the view that “[ijnherent in the concept of diversity-based atfirmative action
1s a recognition of the positive educational value of race and life experience.
This differs dramatically from contracting cases involving guardrails and
urinals, where affirmative action has no such theory of value.” Amar &
Katyal, “Bakke’s Fate,” 43 UCLA L. Rev. 1745 (1996).

Or is the Court giving special deference to educational institutions that
it does not give to employers and contractors because the university enjoys
academic freedom that other institutions in society do not? Does the Court
implicitly “trust” educators to use affirmative action wisely and fairly in a









