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question inhered in the marital relationship. Yet the marital couple is not an
independent entity with a mind and heart of its own, but an association of
two individuals each with a separate intellectual and emotional make-up. If
the right of privacy means anything, it is the right of the individual, married
or single, to be free from unwarranted governmental intrusion into matters
so fundamentally affecting a person as the decision whether to bear or beget
a child.”

5. Access of minors to contraceptives. In Carey v. Population
Services, International. 431 U.S. 678 (1977), a case decided after the 1973
decision in Roe v. Wade discussed below, a divided Court struck down a New
York prohibition of the sale or distribution of contraceptives to minors under
16. Justice BRENNAN's plurality opinion, joined by Justices Stewart,
Marshall and Blackmun. stated that strict scrutiny was required for
restrictions on access to contraceptives, “because such access is essential to
exercise of the constitutionally protected right of decision in matters of
childbearing that is the underlying foundation of the holdings in Griswold,
Eisenstadt. and Roe.” He rejected the argument that the ban on distribution
to persons under 16 could be justified “as a regulation of the morality of
minors.” He noted that minors have some constitutional rights. but that state
power over children is greater than over adults. Against that background, he
was unpersuaded that the state interest in discouraging sexual activity
among the young were sufficiently “significant,” and expresscd “substantial
reason for doubt [that] limiting access to contraceptive, will in fact
substantially discourage early sexual behavior.” He added th«. , when a state
“burdens the exercise of a fundamental right, its attempt -, justify that
burden as a rational means for the accomplishment of some significant state
policy requires more than a bare assertion [that] the burder: is connected to
such a policy.” Does the reference to “significant” state interesis rather than
the “compelling” state interests usually required to satisfy sirict scrutiny
suggest that a lesser standard of review applies to regulation of minors?

Justice WHITE concurred only in the result, on the ground that “the
State has not demonstrated that the prohibition against distribution of
contraceptives to minors measurably contributes to the deterrent purpose
which the State advances.” Justice STEVENS, in another separate opinion,
concurred because of the irrationality of the means employed, objecting that
the state should not be able to discourage underage sex by subjecting minors
to increased risks of pregnancy and sexually transmitted disease. Justice
POWELL’s separate concurrence, while objecting to ‘“extraordinary
protection [of] all personal decisions in matters of sex,” found the challenged
restriction “defective” because 1t prohibited parents from distributing
contraceptives to their children, “a restriction that unjustifiably interferes
with parental interests in rearing their children.” Justice REHNQUIST
submitted a brief dissent; Chief Justice BURGER dissented without opinion.

SUBSTANTIVE DUE PROCESS AND ABORTION

Griswold, Eisenstadt and Carey protected a right to control reproductive
choice using seemingly broad language attuned to personal decisionmaking
rather than particular pharmaceutical devices. The Court in Eisenstadt, for
example, spoke of heightened judicial solicitude for the right “to be free from
unwarranted governmental intrusion into matters so fundamentally
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affecting a person as the decision whether to bear or beget a child.” But these
decisions were limited on their facts to the prevention of pregnancy through
the use of contraception. Does the privacy calculus in reproductive
decisionmaking alter once a pregnancy has begun? The Court finally reached
that question in the following cases, which involved challenges to Texas
abortion laws then typical of those adopted by most states:

Roe v. Wade
410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147 (1973).

[The challenged Texas law made it a crime to “procure an abortion”
except “by medical advice for the purpose of saving the life of the mother.”
The challengers were a pregnant single woman (Jane Roe), a childless couple
(John and Mary Doe), and a licensed physician (Dr. Hallford). The suits by
Roe and the Does were class actions. A three-judge district court ruled the
Does’ complaint nonjusticiable, but granted declaratory relief to Roe and Dr.
Hallford, holding the law unconstitutional under the Ninth Amendment.]

s JUSTICE BLACKMUN delivered the opinion of the Court.

[The] Constitution does not explicitly mention any right of privacy. [But]
the Court has recognized tha: a right of personal privacy, or a guarantee of
certain areas or zones of privacy. does exist under the Constitution. In
varying contexts, the Court or individual Justices have, indeed, found at
least the roots of that right in the First Amendment; in the Fourth and Fifth
Amendments; in the penumuor is of the Bill of Rights [Griswold]; in the Ninth
Amendment [id.]; or in the concept of liberty guaranteed [by] the 14th
Amendment [Meyer]. These decisions make it clear that only personal rights
that can be deemed “funduainertal” or “implicit in the concept of ordered
liberty” [Palko] are included in this guarantee of personal privacy. They also
make it clear that the right l'as some extension to activities relating to
marriage, procreation [Skinner], contraception [Eisenstadt], family
relationships, and child rearing and education [Pierce; Mever].

This right of privacy, whether it be founded in the 14th Amendment'’s
concept of personal liberty |as| we Yeel it is, or, as the District Court
determined, in the [Ninth Amendment]. is broad enough to encompass a
woman’s decision whether or not to terminate her pregnancy. The detriment
that the State would impose upon the pregnant woman by denying this
choice altogether is apparent. Specific and direct harm medically
diagnosable even in early pregnancy may be involved. Maternity, or
additional offspring, may force upon the woman a distressful life and future.
Psychological harm may be imminent. Mental and physical health may be
taxed by child care. There is also the distress, for all concerned, associated
with the unwanted child, and there is the problem of bringing a child into a
family already unable, psychologically and otherwise. to care for it. In other
cases, as in this one, the additional difficulties and continuing stigma of
unwed motherhood may be involved. All these are factors the woman and her
responsible physician necessarily will consider in consultation.

On the basis of elements such as these, appellants and some amici argue
that the woman’s right is absolute and that she is entitled to terminate her
pregnancy at whatever time, in whatever way, and for whatever reason she
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s JUSTICE WHITE. with whom JUSTICE REHNQUIST joins, dissenting.

(I} find nothing in the language or history of the Constitution to support
the Court's judgment. The Court simply fashions and announces a new
constitutional right for pregnant mothers and, with scarcely any reason or
authority for its action. invests that right with sufficient substance to
override most existing state abortion statutes. The upshot is that the people
and the legislatures of the 50 States are constitutionally disentitled to weigh
the relative importance of the continued existence and development of the
fetus on the one hand against a spectrum of possible impacts on the mother
on the other hand. As an exercise of raw judicial power, the Court perhaps
has authority to do what it does today; but in my view its judgment is an
improvident and extravagant exercise of the power of judicial review.

m JUSTICE REHNQUIST. dissenting.

[1] have difficulty in concluding [that] the right of “privacy” is involved
in this case. [Texas] bars the performance of a medical abortion by a licensed
physician on a plaintiff such as Roe. A transaction resulting in an operation
such as this 1s not “private” in the ordinary usage of that word. Nor is the
“privacy” which the Court finds here even a distant relative of the [Fourth
Amendment freedom from searches and seizures]. If the Court means by the
term “privacy’ no more than that the claim of a person to be free from
unwanted state regulation of consensual transactions may be a form of
“liberty” protected by the 14th Amendment, there is no doub! that similar
claims have been upheld in our earlier decisions on the basic of that liberty.
I agree [that “liberty”] embraces more than the rights found in the Bill of
Rights. But that liberty 1s not guaranteed absolutely against deprivation, but
only against deprivation without due process of law. The tes. traditionally
applied in the area of social and economic legislation is whether or not a law
such as that challenged has a rational relation to a valid state objective. [Lee
Optical.] [If] the Texas statute were to prohibit an abortion ¢ven where the
mother’s life is in jeopardy, I have little doubt that such a statute would lack
a rational relation to a valid state objective. [But] the Court’s sweeping
invalidation of any restrictions on abortion during the first trimester is
impossible to justify under that standard. [As] in Lochner and similar cases
applying substantive due process standards to economic and social welfare
legislation, the adoption of the compelling state interest standard will
inevitably require this Court to examine the legislative policies and pass on
the wisdom of these policies in the very process of deciding whether a
particular state interest put forward may or may not be “compelling.”

THE MEANING AND IMPLICATIONS OF ROE

1. The protected privacy interest. Notice that Roe locates the
privacy right in the liberty protected by the Fourteenth Amendment Due
Process Clause, without invoking the approaches used by Justices Douglas
(penumbras) and Goldberg (the Ninth Amendment) in Griswold. Justice
Blackmun finds the right of privacy “broad enough to encompass a woman'’s
decision whether or not to terminate her pregnancy.” But what aspect of
“privacy” explains this interest? The Court concedes that the situation here
“is inherently different from marital intimacy |or] marriage, or procreation,
or education” with which the cases from Meyer to Eisenstadt were concerned.
Roe, unlike Griswold, involved no specter of government snooping into the
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unchecked by substantive governmental control.” Tribe, “Foreword: Toward
a Model of Roles in the Due Process of Life and Law,” 87 Harv. L. Rev. 1
(1973). If so, why are decisions over reproduction more appropriately
allocated to the private sphere than decisions over labor relations?

4. Roe and sex equality. Recall Justice Stone’s Carolene Products
footnote four, justifying special protection for “discrete and insular
minorities’ that do not receive adequate representation in the political
process. Consider that the consequences of unwanted pregnancy fall, as a
physical matter. entirely on women. Does that fact justify special judicial
solicitude to protect pregnant women from restrictive abortion laws? See
Siegel. “Reasoning from the Body: A Historical Perspective on Abortion
Regulation and Questions of Equal Protection,” 44 Stan. L. Rev. 261 (1992);
Ginsburg, “Some Thoughts on Autonomy and Equality in Relation to Roe v.
Wade,” 63 N.C. L. Rev. 375 (1985); Law, “Rethinking Sex and the
Constitution,” 132 U. Pa. L. Rev. 955 (1984) (emphasizing that “laws
governing reproduction 1implicate equality concerns” and noting that
“restrictions on access to abortion plainly oppress women™); Karst, “Book
Review.” 89 Harv. L. Rev. 1028 (1976) (suggesting that the cases on
contraception and abortion helped refashion “the roles women are to play in
our society”).

Are women a politically disadvantaged group warranting special
judicial solicitude? Women are arguably neither discrete, nor insular, nor a
minority, and in any event may enjoy consideration in the political process
by the men with whom women live and become pregnant. Are “the unborn”
a politically powerless group warranting judicial solicitude? Does the
abortion right free women from subordination or merely increase men’s
sexual access to women under conditions of sex inequality? See MacKinnon,
“Roe v. Wade: A Study in Male Ideology,” in Abortion: Moral and Legal
Perspectives 45 (Garfield & Hennessey eds. 1984). For sociological evidence
that attitudes to abortion correlate closely with attitudes toward gender
roles, see Luker, Abortion and the Politics of Motherhood (19&4).

Even if sex equality provides an alternative ground for abortion rights,
is such a ground an independently sufficient justification for abortion rights
apart from privacy? In a world consisting solely of women (and sperm banks),
would there be no justification for overturning a law that prohibited
terminating a pregnancy once begun?

5. The political reaction to Roe. The litigation that led to Roe was
not conducted by national pro-choice organizations, which did not vet exist,
but by Sarah Weddington and Linda Coffee, aged twenty-six and twenty-
seven, recent graduates of the Texas Law School. Nevertheless, Roe elicited
fierce opposition and fueled strong efforts at political reversal. Opponents
first sought to amend the Constitution to overturn the decision, for example
by providing that nothing in the Constitution shall bar any State “from
allowing, regulating, or prohibiting the practice of abortion.” or that life
begins “from the moment of conception.” None proved successful. Efforts to
curtail the force of Roe at the federal level then shifted from constitutional
amendments to legislative initiatives under Congress’s civil rights
enforcement powers. For example, in 1981, some members of Congress
proposed a Human Life Statute, relying on power under § 5 of the Fourteenth
Amendment (see Chapter 10 below). Again, this effort failed. in part as a
result of doubts about the constitutionality of trying to ove :

rturn a Supreme
Court decision by statute. preme
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Although the state said its interest was to insure that the “written consent
of the pregnant woman” to an abortion would be “truly informed,” Justice
Powell's majority opinion found the information requirement
unconstitutional, noting that much of the information required was
“designed not to inform the woman's consent but rather to persuade her to
withhold it altogether.”

b.  Spousal and parental consent requirements. In Planned
Parenthood of Central Missouri v. Danforth, 428 U.S. 52 (1976), the
Court struck down Missouri's requirement of a husband’s written consent for
an abortion during the first 12 weeks of pregnancy. The 6-3 decision, with
Justice Blackmun writing for the majority, held that “the State cannot
delegate authority [even to the spouse] to prevent abortion during the first
trimester.” since the woman “is the more directly and immediately affected
by the pregnancy.” In the same case, the majority struck down another
provision requiring an unmarried woman under eighteen to obtain the
consent of a parent as a prerequisite to obtaining an abortion. After holding
that a state could not “give a third party an [absolute] veto” over the abortion
decision, the Court added that this did not mean that “every minor.
regardless of age or maturity, may give effective consent for termination of
her pregnancv.” Rather. as elaborated in a companion case, Bellotti wv.
Baird (Bellotti I), 428 U.S. 132 (1976), a blanket “parental veto” is
“fundamentally different” from one permitting “a mature m:nor [to] obtain
[an] order permitting the abortion without parental consultaiion.” In short.
a parental consent requirement was unconstitutional only :f “it unduly
burdens the right to seek an abortion.” The Court clarifie? the extent to
which parents could be involved in a minor’s abortion decision i1: Bellotti v.
Baird (Bellotti II), 443 U.S. 622 (1979). There, Justice Pow«Il's plurality
opinion announced that a state could involve a parent in a minor’s abortion
decision only if it also provided an alternative judicial bypass procedure so
that the parental involvement would not amount to an “absolute, and
possibly arbitrary, veto.”

c. Waiting period and reporting requirements. In Akron I, supra, the
Court struck down a mandatory 24-hour waiting period after the pregnant
woman signed a consent form, a provision that increased the cost of obtaining
an abortion by requiring two separate trips to a facility. And in Thornburgh
v. American Coll. of Obst. & Gyn., 476 U.S. 747 (1986), the Court struck down
several reporting requirements regarding the identities of the physician and
the pregnant woman, noting that such provisions would “chill” the freedom
to have an abortion.

d. Abortion funding restrictions. As to adult women, restrictions on
public subsidies were the only abortion regulations upheld in the period
between Roe and Casey. In Maher v. Roe, 432 U.S. 464 (1977), the Court
by a vote of 6-3 upheld a Connecticut regulation granting Medicaid benefits
for childbirth but not for medically unnecessary abortions. Justice
POWELL’s majority opinion held that strict scrutiny was not warranted
because the unequal treatment of abortion and childbirth in the scheme did
not interfere with the fundamental right recognized in Roe, and upheld the
law under deferential “rationality” review. “[The] right [in Roe and its
progeny] protects the woman from unduly burdensome interference with her
freedom to decide whether to terminate her pregnancy. It mmplies no
limitation on the authority of a State to make a value judgment favoring
childbirth over abortion, and to implement that judgment by the allocation
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acknowledge that the discriminatory distribution of the benefits of
governmental largesse can discourage the exercise of fundamental liberties
just as effectively as can an outright denial of those rights through criminal
and regulatory sanctions.” Justice STEVENS, a member of the Maher
majority, dissented, insisting that this case was “fundamentally different”
from Maher because the funding denial reached medically necessary
abortions: “[The] Government must use neutral criteria in distributing
benefits. (It] may not create exceptions for the sole purpose of furthering a
governmental interest that is constitutionally subordinate to the individual
interest that the entire program was designed to protect.”

In Rust v. Sullivan. 500 U.S. 173 (1991), the Court extended the
reasoning of Maher and McRae to a restriction on abortion counseling by any
project receiving federal family planning funds. At issue were regulations
promulgated by the Health and Human Services Department providing that
a family planning project funded under Title X of the Public Health Service
Act "may not provide counseling concerning the use of abortion as a method
of family planning or provide referral for abortion as a method of family
planning.” may not “encourage, promote or advocate abortion as a method of
family planning.” and must be “physically and financially separate” from any
abortion counseling or encouragement the recipient might otherwise
conduct. The regulations permitted Title X projects to provide pregnant
women with information about childbirth and prenatal care. but advised
them to tell anv pregnant woman who inquired about abortion that the
project does not consider abortion an “appropriate method of family
planning.”

Chief Justice REHNQUIST, writing for the majority in the 5 -4 decision,
rejected a substantive due process challenge brought under the 5th
Amendment by doctors and Title X grantees. “The Government has no
constitutional duty to subsidize an activity merely because the activity is
constitutionally protected and may validly choose to fund childbirth over
abortion and ‘implement that judgment by the allocation of public funds’ for
medical services relating to childbirth but not to those relating to abortion.
[Government’s] decision to fund childbirth but not abortion ‘places no
governmental obstacle in the path of a woman who chooses to terminate her
pregnancy, but rather, by means of unequal subsidization of abortion and
other medical services, encourages alternative activity deemed in the public
interest.” [McRae.]”

Justice BLACKMUN dissented, joined on this point by Justices
Marshall and Stevens: “By suppressing medically pertinent information and
injecting a restrictive 1deological message unrelated to considerations of
maternal health, the Government places formidable obstacles in the path of
Title X clients’ freedom of choice and thereby violates their Fifth Amendment
rights. [Although] her physician’s words, in fact, are strictly controlled by the
Government and wholly unrelated to her particular medical situation. the
Title X client will reasonably construe them as professional advice to forgo
her right to obtain an abortion. [In] view of the inevitable effect of the
regulations, the majority’s conclusion that [the regulations leave a woman in
no worse a position than if the Government had not enacted Title X] 1s
insensitive and contrary to common human experience. Both the purpose
and result of the challenged regulations is to deny women the ability
voluntarily to decide their procreative destiny. For these women, the

Government will have obliterated the freedom to choose as surely as if it had
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® JUSTICE O’CONNOR, JUSTICE KENNEDY, and JUSTICE SOUTER announced
the judgment of the Court and delivered the opinion of the Court with respect
to Parts I, II, III, V-A, V-C, and VI, an opinion with respect to Part V-E, in
which JUSTICE STEVENS joins, and an opinion with respect to Parts IV, V-B,
and V-D.

I.  Liberty finds no refuge in a jurisprudence of doubt. [The] essential
holding of [Roe] should be retained and once again reaffirmed.

II.  [Constitutional] protection of the woman'’s decision to terminate
her pregnancy derives from the Due Process Clause. [The] Clause has been
understood to contain a substantive component. [It] is a promise of the
Constitution that there is a realm of personal liberty which the government
may not enter. [It] is settled now, as it was when the Court heard arguments
in Roe, that the Constitution places limits on a State’s right to interfere with
a person's most basic decisions about family and parenthood, as well as
bodily integrity. [Men] and women of good conscience can disagree [about]
the profound moral and spiritual implications of terminating a pregnancy,
even 1n its earliest stage. Some of us as individuals find abortion offensive to
our most basic principles of morality, but that cannot contro) our decision.
Our obligation is to define the liberty of all, not to mandate our own moral
code. [Our] law affords constitutional protection to personal decisions
relating to marriage, procreation, contraception, family relationships, child
rearing, and education. [These] matters, involving the most intimate and
personal choices a person may make in a lifetime, choices centrat to personal
dignity and autonomy. are central to the liberty protected by the IFourteenth
Amendment. At the heart of liberty 1s the right to define one’s own concept
of existence. of meaning, of the universe, and of the mystery of human life.
Beliefs about these matters could not define the attributes ¢f personhood
were they formed under compulsion of the State.

[The] liberty of the woman is at stake in a sense unique to the human
condition and so unique to the law. The mother who carries a child to full
term is subject to anxieties, to physical constraints, to pain :that only she
must bear. That these sacrifices have from the beginning of the human race
been endured by woman with a pride that ennobles her in the eyes of others
and gives to the infant a bond of love cannot alone be grounds for the State
to insist she make the sacrifice. Her suffering is too intimate and personal
for the State to insist, without more, upon its own vision of the woman’s role,
however dominant that vision has been in the course of our history and our
culture. The destiny of the woman must be shaped to a large extent on her
own conception of her spiritual imperatives and her place in society.
[Moreover, in] some critical respects the abortion decision is of the same
character as the decision to use contraception, to which Griswold,
Eisenstadt, and Carey afford constitutional protection. We have no doubt as
to the correctness of those decisions. They support the reasoning in Roe
relating to the woman’s liberty because they involve personal decisions
concerning not only the meaning of procreation but also human
responsibility and respect for it.

III. A. [When] this Court reexamines a prior holding, its judgment is
customarily informed by a series of prudential and pragmatic considerations
designed to test the consistency of overruling a prior decision with the ideal
of the rule of law, and to gauge the respective costs of reaffirming and
overruling a prior case.
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those who were segregated with a “badge of inferiority,” it was clear by 1954
that legally sanctioned segregation had just such an effect, to the point that
racially separate [facilities] were deemed inherently unequal. Society’s
understanding of the facts upon which a constitutional ruling was sought in
1954 was thus fundamentally different from the basis claimed for the
decision in 1896. While we think Plessy was wrong the day it was decided,
we must also recognize that the Plessy Court’s explanation for its decision
was so clearly at odds with the facts apparent to the Court 1n 1954 that the
decision to reexamine Plessy was on this ground alone not only justified but
required.

[Because] neither the factual underpinnings of Roe's central holding nor
our understanding of it has changed. [the] Court could not pretend to be
reexamining the prior law with any justification beyond a present doctrinal
disposition to come out differently from the Court of 1973.

C. [Overruling] Roe’s central holding would not only reach an
unjustifiable result under principles of stare decisis, but would seriously
weaken the Court's capacity to exercise the judicial power and to function as
the Supreme Court of a Nation dedicated to the rule of law. [The] Court’s
power [lies] in its legitimacy. a product of substance and perception that
shows itself in the people’s acceptance of the Judiciary as fit to determine
what the Nation's law means and to declare what it demands. [Where] the
Court decides a case in such a way as to resolve the sort of inter.sely divisive
controversy reflected in Roe and those rare, comparable cases, its decision
has a dimension that the resolution of the normal case does not carry. [T]o
overrule under fire in the absence of the most compelliig reason to
reexamine a watershed decision would subvert the Court’s legitimacy beyond
any serious question. [The] promise of constancy, once given, binds its maker
for as long as the power to stand by the decision survives and the
understanding of the issue has not changed so fundamentally as to render
the commitment obsolete. [It] is therefore imperative to adherec .o the essence
of Roe's original decision, and we do so today.

IV. [We] conclude that the basic decision in Roe was based on a
constitutional analysis which we cannot now repudiate. The woman’s liberty
is not so unlimited, however, that from the outset the State cannot show its
concern for the life of the unborn, and at a later point in fetal development
the State's interest in life has sufficient force so that the right of the woman
to terminate the pregnancy can be restricted. [In] our view, the undue burden
standard is the appropriate means of reconciling the State’s interest with the
woman’s constitutionally protected liberty. [A] finding of an undue burden is
a shorthand for the conclusion that a state regulation has the purpose or
effect of placing a substantial obstacle in the path of a woman seeking an
abortion of a nonviable fetus. A statute with this purpose is invalid because
the means chosen by the State to further the interest in potential life must
be calculated to inform the woman’s free choice, not hinder it. [Regulations]
which do no more than create a structural mechanism by which the State, or
the parent or guardian of a minor, may express profound respect for the life
of the unborn are permitted, if they are not a substantial obstacle to the
woman’s exercise of the right to choose. Unless it has that effect on her right
of choice, a state measure designed to persuade her to choose childbirth over
abortion will be upheld if reasonably related to that goal. Regulations
designed to foster the health of a woman seeking an abortion are valid if they
do not constitute an undue burden. ’
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[We] now turn to [the] validity of [the] challenged provisions.

V. B. [Except] in a medical emergency, the [Pennsylvania] statute
requires that at least 24 hours before performing an abortion a physician
inform the woman of the nature of the procedure, the health risks of the
abortion and of childbirth, and the “probable gestational age of the unborn
child.” [To] the extent Akron I and Thornburgh find a constitutional violation
when the government requires, as it does here, the giving of [such] truthful,
nonmisleading information, [those] cases go too far [and] are overruled. [A]
State [may] further its legitimate goal of protecting the life of the unborn by
enacting legislation aimed at ensuring a decision that is mature and
informed, even when in so doing the State expresses a preference for
childbirth over abortion.

[Whether] the mandatory 24-hour waiting period is nonetheless invalid
because in practice it is a substantial obstacle to a woman’s choice to
terminate her pregnancy is a closer question. [For] those women who have
the fewest financial resources, those who must travel long distances, and
those who have difficulty explaining their whereabouts to husbands,
employers, or others, the 24-hour waiting period will be “particularly
burdensome.” These findings are troubling in some respects, but they do not
demonstrate that the waiting period constitutes an undue burden.

C. [Pennsylvania’s] abortion law provides, except in cases of medical
emergency, that no physician shall perform an abortion on a married woman
without receiving a signed statement from the woman that she has notified
her spouse that she is about t0 undergo an abortion. {In] well-functioning
marriages, spouses discuss important intimate decisions such as whether to
bear a child. But there are millions of women in this country who are the
victims of regular physical and psychological abuse at the hands of their
husbands. Should these women become pregnant, they may have very good
reasons for not wishing to inform their husbands of their decision to obtain
an abortion. [The] spousal notification requirement is thus likely to prevent
a significant number of women from obtaining an abortion.

[For] the great many women who are victims of abuse inflicted by their
husbands, or whose children are the victims of such abuse. a spousal notice
requirement enables the husband to wield an effective veto over his wife’s
decision. [The} husband’s interest in the life of the child [does] not permit the
State to empower him with this troubling degree ot authority over his wife.

[Women] do not lose their constitutionally protected liberty when they
marry.

D. [Pennsylvania also provides that, except] in a medical emergency,
an unemancipated young woman under 18 may not obtain an abortion unless
she and one of her parents (or guardian) provides informed consent as
defined above. If neither a parent nor a guardian provides consent, a court
may authorize the performance of an abortion upon a determination that the
young woman is mature and capable of giving informed consent and has in
fact given her informed consent, or that an abortion would be in her best
interests. We have been over most of this ground before. [We] reaffirm today
that a State may require a minor seeking an abortion to obtain the consent
of a parent or guardian, provided there i1s an adequate judicial bypass
[procedurel].

E. [Every Pennsylvania] facility which performs abortions is required
to file a [detailed report on the circumstances of the abortion]. Every abortion
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woman 1s not isolated in her pregnancy, and that the decision to abort
necessarily involves the destruction of a fetus. Nor do the historical
traditions of the American people support the view that the right to
terminate one’s pregnancy is “fundamental.” The common law which we
inherited from England made abortion after “quickening” an offense. At the
time of the adoption of the Fourteenth Amendment, statutory prohibitions
or restrictions on abortion were commonplace. [By] the turn of the century
virtually every State had a law prohibiting or restricting abortion on its
books. By the middle of the present century, a liberalization trend had set
in. But 21 of the restrictive abortion laws in effect in 1868 were still in effect
in 1973 when Roe was decided, and an overwhelming majority of the States
prohibited abortion unless necessary to preserve the life or health of the
mother.

[The] joint opinion[’s] discussion of the principle of stare decisis appears
to be almost entirely dicta, because the joint opinion does not apply that
principle in dealing with Roe. Roe decided that a woman had a fundamental
right to an abortion. The joint opinion rejects that view. Roe decided that
abortion regulations were to be subjected to “strict scrutiny.” [The] joint
opinion rejects that view. Roe analyzed abortion regulation under a rigid
trimester framework. [The] joint opinion rejects that framework. [Decisions]
following Roe, such as Akron T and Thornburgh are frankly overruled in part
under the “undue burden” srandard expounded in the joint opinion.
{Authentic] principles of stare decisis do not require that any portion of [Roe}
be kept intact. [Erroneous| decisions in [constitutional] cases are uniquely
durable, because correction through legislative action, save for constitutional
amendment, 1s 1impossible. [Wnen] it becomes clear that a prior
constitutional interpretaticn :s unsound we are obliged to reexamine the
question. {The] simple fact that a generation or more had grown used to
[Plessy and Lochner] did not prevent the Court from correcting its errors in
those cases, nor should it prevent us [here].

[The} opinion contends that the Court was entitled to overrule Plessy
and Lochner in those cases, despite the existence of opposition to the original
decisions, only because both the Nation and the Court had learned new
lessons 1n the interim. This 1s at best a feebly supported, post hoc
rationalization. [When] the Court finally recognized its error in West Coast
Hotel, it did not [state] that Lochner had been based on an economic view
that had fallen into disfavor, and that it therefore should be overruled. [And
the] rule of Brown is not tied to popular opinion about the evils of
segregation; it is a judgment that the Equal Protection Clause does not
permit racial segregation. [The| Judicial Branch derives its legitimacy, not
from following public opinion, but from deciding by its best lights whether
legislative enactments [comport] with the Constitution. [The] sum of the
joint opinion’s labors in the name of stare decisis and “legitimacy” is this: Roe
stands as a sort of judicial Potemkin Village, which may be pointed out to
passers by as a monument to the importance of adhering to precedent. But
behind the facade, an entirely new method of analysis [1s] imported to decide
the constitutionality of state laws regulating abortion. Neither stare decisis
nor “legitimacy” are truly served by such an effort.






SECTION 2. SUBSTANTIVE DUE PROCESS AND PRIVACY

inferring from the Due Process Clause? The passage seems to suggest two,
which are closely related: personal dignity and autonomy, in the sense of a
person’s right of self-definition. Does the joint opinion provide a standard for
applying these values in particular cases, or does it, as Justice Scalia’s

dissent argued, merely “decorate a value judgment and conceal a political
choice?”

The notion of personal dignity has had an especially powerful influence
on Justice Kennedy’s subsequent jurisprudence. Most notably, he cited
Casey’s “choices central to personal dignity” language verbatim in his 2003
opinion in Lawrence v. Texas, p. 563 below, holding that the Due Process
Clause prohibits states from criminalizing consensual sodomy. He also
repeatedly referenced “dignity” as a core constitutional value in two other
major gay rights opinions: United States v. Windsor, p. 575 below,
overturning the federal government’s refusal to recognize state-sanctioned
same-sex marriages, and Obergefell v. Hodges, p. 583 below, recognizing a
constitutional right to marriage that cannot be denied to same-sex couples.
By contrast, Justice Kennedy joined the opinion of the Court in Washington
v. Glucksberg, p. 595 below. which rejected reliance on Casey’s “personal
dignity” language and upheld a state ban on physician-assisted suicide. He
also explained that the Partial-Birth Abortion Ban Act “expresses respect for
the dignity of human life” in Gonzales v. Carhart, p. 541 below. which, 1n
sustaining federal abortion restrictions, arguably curtailed Casey’s scope.
Can these decisions be reconciled under a consistent definition of dignity. or
do they illustrate that the con«epr is too malleable and subjective to serve as
a constitutional standard?

2. Abortion and sta-e decisis. Casey surprised many observers
with its strong emphasis un the need to adhere to Roe to protect the
legitimacy of the judiciary. Was the joint opinion's homage to stare decisis
convincing in light of the wa. it reaffirmed Roe but overruled Akron I and
Thornburgh? Was the joint opinion’s justification for a super-strong
deference to precedent in conroversial cases convincing? Was the joint
opinion wise to emphasize the risks of "overrul{ing] under fire™? Do you agree
with the joint opinion’s view that the overruling of the Lochner line of cases
and of Plessy v. Ferguson were justifiably based on changed “facts, or
[society’s] understanding of facts”? Is it arguable that the more important
changes that explain West Coast Hotel and Brown were changes in values
rather than facts? Note the comment in Fried. “Constitutional Doctrine,” 107
Harv. L. Rev. 1140 (1994), that “paradoxically [the authors of the joint
opinion in Casey] seem to give [continuity and stability] undue prominence
relative to their conviction of the rightness of the actual [Roe] decision—
almost as if the decision could not stand on its own and needed an apology.”

3. Abortion regulation as sex discrimination. Note that all of the
prevailing opinions in Casey refer to the relationship between the abortion
right and gender equality. Consider the view that the Court in Casey
addressed, “essentially for the first time,” one of the issues central to the
abortion debate, “the effect of abortion laws on the status of women” and “the
danger that the political process will subordinate women.” Strauss,
“Abortion, Toleration, and Moral Uncertainty,” 1993 Sup. Ct. Rev. 1. Did the
joint opinion’s discussion of the spousal notice provision in particular evince
an understanding of abortion regulation as part of gender hierarchy? Why
didn’t the Court make an equal protection basis for the decision more
explicit?
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