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On the Chinese Approach of Set-off in Civil Litigation
LIU Zhe-wet
( Law School Peking University Beijing 100871 China)

Abstract: Set-off in civil litigation means that the defendant uses the right of set-off in civil litigation to
eliminate the claim of plaintiff. There are three theories on how to treat set-off in civil litigation. At first the
majority of Chinese legal academia accepts the view of Civil Law system and insists it should be treated as the
defense. Secondly the minority of academia considers it as counterclaim. At last the court in the judicial
practice always denies the set-off and notices the defendant to file another lawsuit. The discrepancy between the
theoretical research and the judicial practice can be explained by two reasons: the one is there is no clear rules
on set-off in the Chinese Civil Procedure Law and the other is judges pursue the value of judicial utility such
as efficiency and rightness. In order to implement the legal rights of the parties and to avoid claim split it is
necessary to extract the specific approach of set-off in civil litigation by interpreting and applying Chinese Civil
Procedure Law. The nature of the set-off in civil litigation can only be considered as a defense but one of its
concrete elements must be resolved in the form of claim and can be merged as a counterclaim. However the
court may pass a prejudgment when the counterclaim can not be decided timely.
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